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DETAILED ACTION 
Response to Amendment 

1 . This office action is in response to applicant's amendment filed, 15 December 
2008, of application filed, with the above serial number, on 26 January 2004 in which 
claims 1-2, 6, 11-12, 16, and 18 have been amended and claim 19 has been added. 
Claims 1-8 and 10-19 are pending in the application. 



Claim Rejections - 35 USC § 101 

2. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

New claim 19 is rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. 

The claims lack the necessary physical articles or objects to constitute a machine 
or a manufacture within the meaning of 35 USC 101 . They are clearly not a series of 
steps or acts to be a process nor are they a combination of chemical compounds to be 
a composition of matter. As such, they fail to fall within a statutory category. They are, at 
best, functional descriptive material per se. 

Descriptive material that cannot exhibit any functional interrelationship with the 
way in which computing processes are performed does not constitute a statutory 
process, machine, manufacture or composition of matter and should be rejected under 
35 U.S.C. 101 . Thus, Office personnel should consider the claimed invention as a whole 
to determine whether the necessary functional interrelationship is provided. 
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The claim scope is undetermined as a reasonable interpretation of the claims can 
refer to embodiments which are just software (see at least paragraph 47 of 
specification). 

In order to expedite a comprehensive examination of the instant application, the 
claims rejected under 35 U.S. C. 101 (non-statutory) above, are further rejected as set 
forth below in anticipation of applicant amending these claims to place them within the 
admissible statutory categories of invention. 

Claim Rejections - 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

4. Claims 1-2, 4-8, 10-12, and 14-19 are rejected under 35 U.S.C. 103(a) as being 

unpatentable over Gale et al (hereinafter "Gale", 6,868,509) in view of Heeren et al 
(hereinafter "Heeren", 6,311,288) and Dantu et al (hereinafter "Dantu", 7,167,443). 
As per Claim 1 , Gale teaches a network router, comprising: 

memory (at least col. 6:4-29); 

a layer 1 portion having a first communication interface and a second communication 
interface (at least col. 5:46-54; col. 7:36-63; col. 6:15-29; Fig. 3; router w/ 2 comm. ports 
connected to network connections); 
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a layer 2 portion (at least col. 6:15-64; communication stacks); 

a layer 3 portion having a layer 3 protocol stack (at least col. 6:15-29), said layer 3 
protocol stack having a routing table stored in said memory and specifying, for a 
particular destination, a data path from said layer 3 portion to said layer 2 portion, said 
layer 3 protocol stack configured to provide a plurality of data packets destined for the 
particular destination and to route through said data path each of said data packets 
based on said routing table (at least col. 6:15-64; routing table); and 

switching logic configured to automatically initiate a layer 2 switch such that said layer 2 
portion interfaces a plurality of said data packets with said second communication 
interface in lieu of said first communication interface, wherein said layer 2 portion is 
configured to interface at least one of said data packets with said first communication 
interface prior to said layer 2 switch (at least col. 5:30-35; col. 6:15-64; fault router using 
networking/switch logic to route communications to non-faulted network from 
faulted/primary network), wherein said first communication interface is configured to 
transmit said at least one data packet to a second router over a first data path through a 
first network, and wherein said second communication interface is configured to 
transmit said plurality of said data packets to said second router over a second data 
path through a second network (at least col. 5:30-35; col. 6:15-64; non-faulted network 
from faulted/primary network). 

Gale fails explicitly teaching wherein said layer 2 switch is transparent to said 
layer 3 portion and the communication interfaces are configured to transmit via a first 
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and second protocol. However, the use and advantages for using such a system is well 
known to one skilled in the art at the time the invention was made as evidenced by the 
teachings of Heeren. Heeren teaches a communications device (FRAU 12) detecting a 
link failure and providing access to a parallel backup path on another network using 
another protocol and being transparent to routers and other communications devices, 
thereby quickly establishing a backup link to continue transport of the information (at 
least col. 4:25-37; Fig. 1,2; col. 6:49-57; 9:45-54). Therefore, it would have been 
obvious to one of ordinary skill in the art, at the time the invention was made, to 
incorporate Heeren's transparent backup network with Gale's system as Heeren 
teaches it is advantageous to quickly establish a backup link to continue the transport of 
information without rerouting all the information to be transmitted and the backup 
networks such as ISDN and PSTN as simply being alternate, thereby complementing 
Gale's redundant network protocols (col. 5:46-54) as the substitution of one known 
protocol or network for another would have yielded predictable results to one of ordinary 
skill in the art at the time of the invention. 

Gale and Hereen fail to explicitly teach said layer 3 protocol stack further 
configured to detect an error condition and the respective layer 2 switch in response to 
such error condition. However, the use and advantages for using such a system is well 
known to one skilled in the art at the time the invention was made as evidenced by the 
teachings of Dantu. Dantu teaches communication link failure at layer 2 being signaled 
to other devices even when the condition/error is a layer 3 error (at least col. 18:1 1-25). 
Therefore, it would have been obvious to one of ordinary skill in the art, at the time the 
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invention was made, to incorporate tlie use of Dantu's signaling witli Gale and Hereen 
as Dantu teaches it enables a communication link failure to be detected and responded 
to faster (col. 8:27-33) than conventional layer 3 error conditions are found. 

As per Claim 2. Gale fails to explicitly teach wherein said switching logic is further 
configured to automatically initiate another layer 2 switch, in response to a detection 
that said error condition is resolved, such that said layer 2 portion interfaces a second 
plurality of said data packets with said first communication interface in lieu of said 
second communication interface. However, the use and advantages for using such a 
system is well known to one skilled in the art at the time the invention was made as 
evidenced by the teachings of Heeren. Heeren teaches rerouting along the backup 
network until the primary network is again fully available (at least col. 9:47-54). 
Therefore, it would have been obvious to one of ordinary skill in the art, at the time the 
invention was made, as all the claimed elements were known in the prior art and one 
skilled in the art could have combined the elements as claimed by known methods with 
no change in their respective functions, and the combination would have yielded 
predictable results to one of ordinary skill at the time of the invention. 

As per Claim 4. The router of claim 1 , wherein said first data path comprises a T1 link 
(at least col. 5:46-54). 

As per Claim 5. Gale fails to teach wherein said second communication interface 
comprises a modem. However, the use and advantages for using such a system is well 
known to one skilled in the art at the time the invention was made as evidenced by the 
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teachings of Heeren. Heeren teaches using a modem for the backup path (at least col. 
6:49-60). Therefore, it would have been obvious to one of ordinary skill in the art, at the 
time the invention was made, to substitute the use of Heeren's modem with Gale's 
second communication port as seen above, Heeren's backup network paths could be 
used with a modem based on design choice to provide access with that network 
protocol. 

As per Claim 6, Gale teaches a network router, comprising: 
memory (at least col. 6:4-29); 

a layer 3 protocol stack configured to provide a plurality of data packets to be 
transmitted by said network router to a second router, the layer 3 protocol stack having 
a routing table stored in said memory and specifying a data path for routing said 
plurality of data packets to said second router, the layer 3 protocol stack configured to 
insert, into each of said plurality of data packets, route information indicative of said 
data path based on said routing table (at least col. 6:15-64; Fig. 3; router and 
communication stacks with routing table); 

a first layer 2 protocol stack; a second layer 2 protocol stack (at least col. 6:15-64; 
communication stacks); 

a plurality of layer 3 network interfaces configured to receive data packets from said 
layer 3 protocol stack, wherein said layer 3 protocol stack is configured to provide each 
of said plurality of data packets to one of said layer 3 network interfaces (at least col. 
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5:46-54; col. 7:36-63; col. 6:15-29; Fig. 3; fault router w/ 2 comm. ports connected to 
network connections); and 

layer 2 switching logic configured to receive each of said plurality of data packets from 
said one layer 3 network interface, said layer 2 switching logic configured to provide at 
least one of said plurality of data packets to said first layer 2 protocol stack such that 
said at least one of said plurality of data packets is transmitted via a primary network, 
said layer 2 switching logic configured to perform a layer 2 switch in response to a 
detection of an error condition such that said layer 2 switching logic provides, in 
response to said detection, at least one other of said plurality of data packets to said 
second layer 2 protocol stack such that said at least one other of said plurality of data 
packets is transmitted via a secondary network (at least col. 5:30-35; col. 6:15-64; fault 
router using networking/switch logic to route communications to non-faulted network 
from faulted network). 

Gale fails explicitly teaching wherein said layer 2 switch is transparent to said 
layer 3 portion and the communication interfaces are configured to transmit via a first 
and second protocol. However, the use and advantages for using such a system is well 
known to one skilled in the art at the time the invention was made as evidenced by the 
teachings of Heeren. Heeren teaches a communications device (FRAU 12) detecting a 
link failure and providing access to a parallel backup path on another network using 
another protocol and being transparent to routers and other communications devices, 
thereby quickly establishing a backup link to continue transport of the information (at 
least col. 4:25-37; Fig. 1,2; col. 6:49-57; 9:45-54). Therefore, it would have been 
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obvious to one of ordinary skill in the art, at the time the invention was made, to 
incorporate Heeren's transparent backup network with Gale's system as Heeren 
teaches it is advantageous to quickly establish a backup link to continue the transport of 
information without rerouting all the information to be transmitted and the backup 
networks such as ISDN and PSTN as simply being alternate, thereby complementing 
Gale's redundant network protocols (col. 5:46-54) as the substitution of one known 
protocol or network for another would have yielded predictable results to one of ordinary 
skill in the art at the time of the invention. 

Gale and Hereen fail to explicitly teach the layer 3 protocol stack further 
configured to detect an error condition and the respective layer 2 switch in response to 
such error condition. However, the use and advantages for using such a system is well 
known to one skilled in the art at the time the invention was made as evidenced by the 
teachings of Dantu. Dantu teaches communication link failure at layer 2 being signaled 
to other devices even when the condition/error is a layer 3 error (at least col. 18: 11 -25). 
Therefore, it would have been obvious to one of ordinary skill in the art, at the time the 
invention was made, to incorporate the use of Dantu's signaling with Gale and Hereen 
as Dantu teaches it enables a communication link failure to be detected and responded 
to faster (col. 8:27-33) than conventional layer 3 error conditions are found. 

As per Claim 7. The system of claim 6, further comprising: a first communication 
interface configured to transmit, over said primary network to said second router, each 
of said plurality of data packets provided to said first layer 2 protocol stack; and a 
second communication interface configured to transmit, over said secondary network to 
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said second router, each of said plurality of data packets provided to said second layer 
2 protocol stack (at least col. 6:15-64; routing table for routing to respective network). 

As per Claim 8. The system of claim 7, wherein said protocol stacks, said network 
interfaces, said switching logic, and said communication interfaces are each integrated 
within a housing unit (at least Fig. 3:313; col. 6:15-29; fault router). 

As per Claim 17. The router of claim 1 , wherein said layer 3 portion is configured to 

insert, into each of said data packets, the same route information based on said routing 
table (at least col. 6:15-64; routing table for routing to respective network). 

As per Claim 18. The router of claim 1 , wherein said second data path is a dedicated 
path from said network router to said second router (at least Heeren Fig. 1). 

Claims 10-12, 14-16, and 19 do not add or define, in substance, any additional 
limitations over claims 1-2, 4-8, and 17-18 and therefore are rejected for similar 
reasons. 

5. Claims 3 and 13 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Gale in view of Heeren and Dantu, further in view of Singh et al (hereinafter "Singh", 
2003/0088698). 

Gale Heeren, and Dantu fail to teach wherein said second communication 
interface is configured to communicate using point-to-point protocol (PPP). However, 
the use and advantages for using such a system is well known to one skilled in the art 
at the time the invention was made as evidenced by the teachings of Singh. Singh 
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teaches using PPP communication (at least paragrapli 16). Tlierefore, it would have 
been obvious to one of ordinary skill in the art, at the time the invention was made, to 
substitute the use of one known element, PPP of Singh, for another, with the network 
types of Gale (at least col. 5:45-54). 

Response to Arguments 

6. Applicant's arguments with respect to claims 1 -8 and 1 0-19 have been 
considered but are moot in view of the new ground(s) of rejection. 

Conclusion 

7. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 

§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 



Application/Control Number: 10/764,693 Page 12 

Art Unit: 2457 

the advisory action. In no event, liowever, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

8. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Newly cited Ueno et al, in addition to previously cited Li, Riggan 
et al, Farris, Jones, Joseph et al and Shew et al, are cited for disclosing pertinent 
information related to the claimed invention. Applicants are requested to consider the 
prior art references for relevant teachings when responding to this office action. 

9. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to GREGORY G. TODD whose telephone number is 
(571 )272-401 1 . The examiner can normally be reached on Monday - Friday 9:00am- 
6:00pm w/ first Fridays off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Ario Etienne can be reached on (571)272-4001. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/G. G. T./ 

Examiner, Art Unit 2457 
/ARIO ETIENNE/ 

Supervisory Patent Examiner, Art Unit 2457 



